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The Grossly Disproportionate 

Number of Female Officers Terminated 

by the Lay-off Constitutes a Violation 
of Title VII. Neither the Circumstance 
That Such Disparity was the Result of 
the Facially Neutral Seniority System 
Prescribed by §80 nor the Exemption in 
§2(h) for a Bona Fide Seniority System 
Mitigates the Title VII Violation since 
§80, as here Applied, Perpetuates and 


Freezes Past Uniawful Hiring Discrimina- 


tion Practices of which Plaintiffs and 
the Members of the Class were Victims.. 


Apart from Title VII, it is clear That 
Both the Prior Discriminatory Hiring 
Practices in the New York City Police 
Department, and Their Perpetuation by 


the Application of the Current Seniority 


System to Appellants, Violate §1983 and 
the Fourteenth Amendment to the United 
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Statement Issues 
Presented for Review 


Lt. Does the perpetuation of prior discrimina- 
tory hiring practices based upon sex in the New York City Police 
Department by means of a facially neutral seniority system, as 
provided for by §80 of the New York Civil Service Law (herein- 
‘,violate Title VII of the Civil Rights Act of 1964 

hereinafter “Title VII*), 42 U.S.C.A. §1983 (herein: >Y 
"§1983"), and/or the Er " -otection Clause of the Fourteenth 
iment, where th2se prior discriminatory practices in public 


is compared with private employment were* themselves unlawful 


“ourteenth Amendment, and where the victims 


of this perpetuation were also victims of the prior unlawful 


Zs Was it proper for the Court below to dismiss 
in action brought under Title VII, §1983, and the Fourteenth 
Amendment where a hearing had been held on the question of the 
issuance of a preliminary injunction, but plaintiffs had not 
been provided either a hearing on the merits or an opportunity 


to utilize discovery procedures as provided for in the Federal 


Rules of Civil Procedure, and where the District Judge did not 


notify plaintiffs either before or during the hearing that he 
intended to consclidate the hearing on the preliminary injunction 


with the trial of the action on the merits pursuant to Rule 


(a‘ (2) of the Federal Rules of Civil Procedure? 


as Was it proper for the Court below to deny 


plaintiffs' motion to amend their complaint after an opinion 


and order denying plaintiffs' motion for a preliminary injunc- 
tion and dismissing the complaint had been rendered, but 

judgment had heen entered, where a ruling relevant and material 
to plaintiffs was rendered by the Fifth Circuit subsequent to the 
issuance of the opinion and order, and Diaintiffs moved to amend 
the complaint, consistent with the decision of the Fifth Circuit, 
oO clarify that they were the actual victims of prior discrim- 
inatory practices which are presently being perpetuated by a 


rially neutral seniority system? 


Applicable Constitutional 
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Fourteenth Amendment to the United States Constitution: 


"Section 1. All persons born or 
naturalized in the United States, 

ind subject to the jurisdiction 
thereof, are citizens of the United 
States and of the State wherein they 
reside. No State shall make or en- 
force any law which shall abridge 
the privileges or immunities of 
citizens of the United States; nor 
Shall any State deprive any person 
of life, liberty, or property, without 
due process of law; ror deny to any 
person within its jurisdiction the 
equal protection of the laws." 


U.S.C.A. §1981: 16 Stat. L144: RS. §1977: 


"All persons within the jurisdiction 

Of the United States shall have the 
same right in every State and Territory 
to make and enforce contracts, to sue. 
be parties, give evidence, and to the 
full and equal benefit of all laws and 
proceedings Tor the security of persons 
and property as is enjoyed by white 
citizens, and shall be subject to like 
punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, 
and to no other." 


42 U.S.C.A. §1983; 17 Stat. i3; RS. §1979: 


"Every person who, under color of any 
statute, ordinance, regulation, custom, 
Or usage, of any State or Territory, 
subjects, or causes to be subjected, 

any citizen of the United States or other 
person within the jurisdiction thereof 
to the deprivation of any rights, 
privileges, or immunities secured by 

the Constitution and laws, shall be 
liable to the party injured in an action 
at law, suit in equity, or other proper 
proceeding for redress." 


c 


42 U.S.C.A. §2000e(b); Pub. L 88-352, Title VII, 
§701, July 2, 1964; 78 Stat. 253; Puo. L. 89-554, 
§8(a), Sept. 6, 1966; 80 Stat. 662; ) se S23 262, 
§2, Mar. 24, 1972; 86 Stat. 103: 


"For the purposes of this subchapter-- 


(b) The term ‘employer' means a 
person engaged in an industry affecting 
commerce who has fifteen or more employees 
for each working day in each of twenty or 
more calendar weeks in the current or pre- 
ceding calendar year, and any agent of 
such a person, but such term does not in- 
clude (1) the United States, a corporation 
wholly owned by the Government of the 
United States, an Indian tribe, or any 
department or agency of the District of 
Columbia subject by statute to procedures 
of the competitive service (as defined 
Section 2202 oF Title 5S}... or (2) -a 
fide private membership club (other 
a labor organization) which is exempt 
from taxation under section 50l(c) of 
Title 26, except that during the first 
year after March 24, 1972, persons having 
fewer than twenty-five employees (and 
their agents), shall not be considered 
employers." 
2(a) (1) (h), (j)3 Pub. L. 88-352 
1964; 78 Stat.) 255: Pub. L. 
24, 1972: 86 Stat. 109: 


‘ 


(a) It shall be an unlawful employment 
practice for an employer-- 

(1) to fail or refuse to hire or to dis- 
charge any individual, or otherwise to 
discriminate against any individual with 
respect to his compensation, terms, condi- 
tions, or privileges of employment, because 
of such individual's race, color, religion, 
sex, or national origin." 


"(h) Notwithstanding any other provision 
of this subchapter, it shall not be an 
unlawful employment practice for an em- 
ployer to apply different standards of 
compensation, or different terms, condi- 
tions, or privileges cf employment pur- 
Suant to a bona fide seniority or merit 


system, or a system which measures 
irnings by quantity or quality of 
production or to employees who work in 
different locations, provided that such 
differences are not the result of an 
intention to discriminate because of 
race, color, religion, sex, or national 


Origin.’ 


"(j) Nothing contained in this sub- 

chapter shall be interpreted to require 

any employer, emp}oyment agency, labor 
Organization,or joint labor-management 
committee subject to this subchapter to 
grant preferential treatment to any in- 
dividual or to any group because of the 
race, color, religiun, sex, or national 
Origin of such individual or group on 
account of an imbalance which may exist 
with respect to the total number or per- 
centage of persons of any race, color, 
relic on, sex, or national Origin em- 
ployed by any employer, referred or 
Classified for employment by any employ- 
ment agency or labor organization, admitted 
to membership or classified by any labor 
Organization, or admitted to, or employed 
in, any apprenticeship or other trainina 
procram, 1n comparison with the total 
number or percentage of persons of such 
race, color, religion, sex, or national Origin 
lm any community, State, section, or other 
area, Or in the available work force in any 
community, State, section, or other area." 


York Civil Service Le», §80; L. £958. CC... 790,. ‘S23 


L972). Cs 283, SE 2-6: 


sal! Suspension or demotion. Where, because 
of econony, cousolidation or abolition of 
functions, curtailment of activities or 
otherwise, positions in the competitive class 
are abolished or reduced in rank or salary 
grade, suspension or demotion, as the case 
may be, among incumbents holding the same 

Or similar positions shall be made in the 
inverse order of original appointment on 

a permanent basis in the classified service 
in the service of the governmental jurisdiction 
in which such abolition or reduction o. posi- 
tion occurs, subject to the provisions of 


~) 


subdivision seven of section eighty-fi 
of this chapter; provided, however, that 
the date of original appointment of any 
sucn incumbent who was trensferred to 
such governmental jurisdiction from an- 
other governmental ju.isdiction upon 

the transfer of functions shall be the 
date original appointment on a perma- 
nent basis in the classified service in 
the service of the governmental juris- 
dictio1. from which such transfer was mace. 
Notwithstanding the provisions of this 
subdivision, however, upon the abolition 
or reduction of pusitions in the competi- 
tive class, incumbents holding che same 
Or similar positions who have not com- 
pleted their probationary service shal] 
be suspended or demoted, as the case ma, 
be, before any permanent incumbents, and 
among such probationary employees the 
order of suspension or demotion shall be 
determined as if such employees were 
permanent incumbent " 


York Civil Service Law §8l; L. 1958 Cc. 79”, §1; 
L962). £0 Paes eer Bs 29692 Ce Tare Shr. ba SFB 
283, §8 


"1. Establishment of preferred lists; 
general provisions. The head of any 
department, office or institution in 

which an emoloyee is suspended or demoted 
in accordance with the provisions of 
section eighty and eighty-a of this chap- 
ter shall, upon such suspension or demo- 
tion, furnish the state civil service de- 
partment .2%r appropriate municipal com- 
mission, as the case may be, a statement 
showing his name, title or pozition, date 
of appointment, and the date of and reason 
for suspension or demotion. It shall be 
the duty of such civil service department 
Or commission, as the case may be, forth- 
with to place the name of such employee 
upon a preferred list, together with others 
who may have been suspended or demcted from 
the same or similar positions in the same 
jurisdictional class, and to certify such 
list, as hereinafter provided, for filling 
vacancies in the same jurisdictional class; 
first, in the same or similar position; 


second, in any position in a lower 

grade in line of promotion: and chird, 

in any comparable position. Such pre- 
ferred list shall be certified for 

filling a vacancy in ary such position 
before certification is made from an:’ 
other list, including a promotion 

eligible list, notwithstanding the fact 
that none of the persons on such preferred 
list was suspended from or demoted in the 
department or suspension and demotion unit 
in which such vacancy exists. No other 
name shall be certified om any other 
list for any such position until such 
preferred list is exhausted. The eligi- 
bility for reinstatement of a person whose 
name appears on any such preferred list 
shall not continue for a period longer than 
four years from the date of separation or 
demotic * 


"3. Eligibility and order of certification 
or reinstatement of persons Suspended from 
Or demoted in the service of a county in a 
city wholiy including within its limits two 
Or more counties. Any person suspended or de- 
moted from a position in the service of a 
county in a city wholly including within 

its limits two or more counties, where the 
compensation « Ff such position is paid direct- 
ly from the treasury of such city, shall be 
eligible for cer “ication and reinstatement 
from the preferre’” list to the same or simi- 
lar position, or a similar position ina 
lower grade in the same occupational field, 
in the service of any county within such 
City. Upon the occurrence of a vacancy in 
an appropriate position in the service of 
any such county, the’ names of persons on 

the preferred list shall be certified to 
fill such vacancy in the following order: 
(a) persons suspended from or demoted in 

the perticular county office in which such 
vacancy occurs; (b) persons suspended from 
Or demoted in other county offices in the 
same county in which such vacancy occurs; 
(c) persons suspended from or demoted in 
county offices in other counties within 
Such city.” 


fax 


New York Civil Service Law, §85; L. 1958, €. FOO. Sky 

bs 1962, C.. 332, $17 L.. 1966, C.. S02 Sl; B. 1967; 

C.806, §1; L. 1968, C. 316, §1:; L. L969% "C.. SE. eke 

Lb. £978, ©. 86, 637 b. 29Tk. Cc. BS, Sis tee 2971, (Ce age: 
Si bye -BOT2, Cy 28S 8s 2: ove, Cy M7, S27 Li STs, 
C. 694, §1l: 


"2. Additional credits in competitive 
examinations for original appointment 
Or promotion. 


(a) On all eligible lists resulting from 
competitive examinations, the names of 
eligibles shall be entered in the order 

of their respective final earned ratings 
On examination, with the name of the 
eligible with the highest final earned 
rating at the head of such list, provided, 
however, that for the purpose of deter- 
mining final earned ratings, 


(1) Disabled veterans shall be entitled 

to receive ten points additional in a 
competitive examination for original ap- 
pointment and five points additional credit 
in a competitive exanination for promotion; 
and 


(2) Non-disabled veterans shall be entitled 
to receive five points additional credit in 
a competitive examination for original ap- 
pointment and two and one-half points ad- 
ditional credit ina compet:i.cive examina- 
tion for promotion. 


(b) Such additional credit shall be added 
to the final earned rating of such disabled 
veteran or non-disabled veteran, as the 
Case may be, after he or she has qualified 
in the competitive examination and shall 

be granted only at the time of establish- 
ment of the resulting eligible list." 


Preliminary Statement 


This is a class action by former female police of- 


ficers of the New York City Police Department, terminated on 


June 30, 1975 by reason of the recent lay-off of uniformed per- 


} 
 @ 
sonnel by that Department, against the Mayor and Police Com- 
a missioner of the City of New York and the City. The complaint 
e alleges that the termination of the members of the class dis- 
criminated against those members on the grounds of their sex. 
After a hearing on the application ot the plaintiffs for a 
e preliminary injunction, but before the interposition of an 
answer, the United States District Court for the Southern District 
of New York (Duffy, J.) denied the motion and dismissed the 
e complaint. Plaintiffs-appellants appeal from the denial of the 
motion and the dismissal of the complaint. 
& 
® 
ay 
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The Facts* 


This class action for declaratory and injunctive 
relief is brought pursuant to 28 U.S.C.A. §§2201 and 2202 to 
protect plaintifts-appellants, and the class they represent, 
from the deprivation of rights, privilege, and immunities 
secured by 42 U.S.C.A. §§1983 and 2000e-2, and the Due 
Process and Equal Protection Clauses of the Fourteenth Amend- 
ment to the United States Constitution (App. 4a). Jurisdiction 
in the District Court was based upon 28 U.S.C.A. §§1343(3) and 
1343(4), which provide for jurisdiction in an action to redress 
the deprivation, under color of state law, of rights, privi- 
leges, and immunities guaranteed by the United States Consti- 
tution, and to secure relief authorized by 42 U.S.C.A. §§1983 
and 2000e-2(App. 5a). 

Appellants are former female police officers whose 
employment with the New York City Police Department was termin- 
ated on June 30, 1975 (App. 6a - 7a). They represent a class 
consisting of 371 female police officers who were laid-off 
On this date (App. 5a - 57a). The appellees are Abraham Beame, 
individually and in his Capacity as Mayor of the City of New 
York, Michael Codd, individually and in his Capacity as Com- 
missioner of the Police Department of the City of New York, and 
the City of New York as a “public employer" (App. 7a). 

EO. 
*Except where otherwise indicated, there is no issue as to the 
facts hereinafter set forth. No answer has been served, and 


most of the proof at the hearing below was the subject of stipu- 
lation (see App. 78a et. seq.) 


There is no substantial issue of fact here that 


prior to the lay-offs the Police Department had discriminated 
against women in the hiring of police officers. The complaint 
(App. 4a - 39a) and moving affidavits (App. 42a - 58a) so al- 
lege, and there is no contradiction by way of an answer or other- 
wise. The opposing affidavits arqued that the lay-offs were pur- 
Suant to state law, but did not address the matter of past dis- 
crimination against women in the hiring of police officers (App. 
59a - 63a, 64a - 66a). At the hearing counsel for defendants 
assumed "arguendo...that there has been some form of past sex- 
ual discrimination" (App. 70a; see also App. 76a) and never chal- 
lei sed or offered proof to rebut the charge of such past dis- 
crimination. Near the close of the hearing the following dia- 
logue occurred: 


“THE COURT: What we are basically 
arguing here and let me see if I 

can cut through it: Your [plaintiffs'] 
position is that women were discriminated 
against in the hiring fer the police 
force for the perind prior to 1973. 
Because of that di ,crimination they 
ended up with the least seniority. 
Because they have the least seniority 
of Section 80 of the Civil Service Law 
they ace the first to go and in fact it 
works a double discrimination against 
them. 


One, they were unable to obtain the jobs 
at the beginning and, two, that they are 
the first to go, right?" (App. 87a) 


= & € * 
"MR. FROST [defendants' counsel]: The 


small concise statement that you gave 
as to plaintiffs' position we agree with, 


i 


+ 


but our defense to that is that 
although we are not stipulating 

to any past discrimination that even 

if you were to find that that is not 

in the present posture of this case 

nor the type of relief that plaintiffs 
are seeking and I think that is the one 
thing that we have kind of forgotten 
here is that the relief-- 


THE COURT: i didn’t forget: Lt. 


MR. FROST: So that the relief they are 
seeking is that they plan to remain in 
their positions and as we have stated 

in our affidavits, that will cause that 
many more male patrolmen with more ex- 
perience to be laid off, in other words, 
who have greater seniority. 


Our position is that based 

on a bona fide seniority syst which 

Section 80 is, that we are fc Jing 

the statute and the statute has state 

application..." (App. 88a) 

The facts of record amply sustain that the New York 

City Police Department discriminated against women in the selec- 
tion of police officers. The practice is reflected in the fol- 


lowing charts which appear at App. 57a: 


CHART #1 


COMPOSITION OF RANK POLICE OFFICER AS OF 12/28/72 


# of Females Total % Females 
282 (active) 25,2210 (active) Le k2 
355 (quota) 26,414 (quota) 1.34 


CHART #2 


COMPOSITION OF RANK POLICE OFFICER AS OF 6/12/75 


680 (active) 25,936 (active) Ze02 
(quota unknown) 


Leis 


& COMPOSITION OF RANK POLICE OFFICER AS OF 7/1/75 


# of Females Total + Females 
309 (active) 21,936 (active) 1.41 


@ CHART #4 


APPOINTMENTS TO POLICE OFFICER: JANUARY 1973 TO DATE 


# Male Police # Female Police # Female Police 
Officers Officers Total Officers _ 


4,246 S53 4,759 £0.78 


REDUCTION IN POLICE OFFICERS BY SEX 
w 


# Female Pol-ce # Female Police 
Officers Terminated Officers as of 6/75 q 


371 680 54.6 


6 # Male Police # Male Police 
fficers Terminated Officers as of 6/75 


3,629 25 
appears from the foregoing, as of December 28, 1972, there 
was a fixed budgetary quota of women police officers which was 
1.34% of the total number of police officers. 
Until 1969 different examinations were given for the 
position of Policewoman and Patrolman (App. 9a, 49a). An ex- 
mination for the position of Policewoman was given in 1964; 


the next such examination was given in 1969 (App. 48a, 49a). 


frequently (App. 9a, 49a); from 1960 on examinations were given 


every two years for the position of Police Trainee/Patrolman 


for which only males were eligible (App. 34a). 
} J pp 


In 1969 two separate examinations, No. 9080 and 
No. 9081, were given for Police Trainee-Patrolman and Police- 
woman, respectively. Although these exams wrer> announced and 
administered separately, the questions were _ne same and the 
examinations were graded in the same manner; separate eligible 
lists, nowever, were established as a result of these two ex- 
aminations (App. 43a, 46a, 50a). 

Examination No. 9080 was open to men who were 16 years 
of age on the date of the written examination and 17 years of 
age on the date of appointment (App. 9a, 10a, 22a). Examination 
No. 9081 was open only to women not less than 19 years of aae 
on the date of the written examination (App. 10a, 23a). Men 
passing examination No. 9080 were eligible for the position of 
Police-Trainee; a position which entitled them to become Patrol- 
men upon their 21st birthday (App. 10a). There was no compar- 
able trainee position available for women. 

Prior to 1973 the vast majority of women appointed 
to the Police Department were initially assigned to the Bureau 
of Policewomen. They were never routinely assigned to the tasks 
of uniformed patrol officers. Mn appointed prior to 1973 were 
assigned to precincts throughout the City, and were assigned to 
patrol tasks (App. 9a, 49a). 

From approximately 1970 to January 1973, as a result 
of a freeze on hiring by the New York City Police Department, 
nO appointments were made directly to the positions of Patrol- 


man or Policewoman (App. 10a). However, appointments to the 
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position of Patrolman were made of those males already serv- 


ing as police-trainees (App. 10a). 


3 
a 


In January 1973 the titles of Patrolman and Police- 
y ’ 


woman were merged into the title of Police Officer; men and 
women appointed t the Police Department subsequent to 1973 
underwent the ame medical examination and received the same 
training at the Police Academy (App. 43a, 46a, 5la). When the 


freeze was lifted in January 1973 men and women were appointed 
to the position of Police Officer from separate lists on a 
ratio of four men to one woman, regardless of their comparable 
grades on identical examinations (App. 1l0a, 50a). There was, 
therefore, after 1973, as before, a fixed quota of women ap- 
pointed as police officers,--20% of the new appointees. But 


i]1 the women who were appointed came from a list established 


is a result of Examination No. 9081 (App. 10a, 50a), while men 


i 


appointed from five different lists, although the majority 


ry 


of those appointed were from the list established as a result 
of Fxamination No. 9080 (App. 10a, 50a). The four-to-one 
ratio thus used in appointing men and women to the position of 
Police Officer in the foregoing circumstances resulted in men 
being appointed prior to women who had received higher grades 
On an identical examination (App. 10a). 

Moreover, under New York Civil Service Law, §85, ad- 
ditional credit is given to veterans on competitive examinations. 
Prior to recent amendment of federal law, men were subject to 


involuntary draft into the United States armed services. This 


resulted in the above discrepancies being even greater than 
they might otherwise have been. 


On June 30, 1975, 4,000 polic2 officers were laid 


off | the Cit s a result of its fiscal crisis (Ap Ja). 
These lay-offs were made pursuant to §80 which provid for 
1 last-hired first-fired method of lay-offs. This system, as 


ipplied to women police officers, had the result of perpetuating 


the past discriminatory hiring policies in the New York City 
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Police Department. For, as already indica 


female police officers (as compared with 14.4% of the male 


Prior to the effective date of the lay-offs, appellants 
brought an action in the United States District Court for the 
Southern District of New York seeking a declaratory judgment 


declaring the proposed lay-offs of appellants illegal; a pre- 
liminary injunction restraining the lay-dfs of appellants pend- 
ng a hearing and determination of the action; a permanent 
injunction enjoining the lay-offs of appellants and the continua- 
tion of the discriminatory conduct of appellees; co:;ts, disburse- 
ments, and reasonable attorneys fees for appellants; and other 
relief that the Court might find proper (App. 14a-15a). 

A hearing was held before United States District Court 
Judge Duffy on appellants’ motion for a preliminary injunction. 


In an opinion and order dated July 1, 1975, Judge Duffy denied 


the motion and dismissed the action (App. 96a-99a). Prior to 
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Th Dex 1OoONn Be OW 
The decision below denied plaintiffs' motion for 
preliminary injunction and dismissed the complaint. The C 
reasoned that the present case fell within the rulings of 
Central Power and Light Co. v. Local Union S27 5 CCG. ,. 508 


687 (3d Cir. 1975) (hereinafter "Jersey Central"), and Wat 


Wisconsin Steel Works , 502 F. 2d 1399 (7th Cir. 1974) (he 


after "Waters"), which the Court interpreted as holding th 
bona fide seniority system, whereby those last hired were 
first to be fired, was valid even when it perpetuated prio 
Criminatory hiring practices (App. 98a). The decision imp 
that to grant plaintiffs relief would constitute preferent 
treatment on the basis of sex in violation of 42 U.S.C.A. 


2(j) (App. 99a). 


at 


the 


r dis- 


lied 


ial 


§2000e- 


Summary of Arqument 


The defendants here do not dispute that absent the §8( 
seniority system the lisparity between the percentage of male ar 
female police officers laid-off by the New York City Police Depart- 
ment would constitute a violation of Title VII or that tha disparity 
in the application of §80 is the result of past overt sex discrimina- 


tion against women in the hiring of New York City police officers. 
Neither §80 nor the exemption in 42 U.S.C.A. §2000e - 2(h) (herein- 
ifter "§2(h)") for a bona fide seniority system exculpates such a 
violation of Title VII. [The past discrimination against women in 


the hiring of police officers was by public officers prohibited by 


§1983 and the Fourteenth Amendment and therefore unlewful when ji 


of 


occurred. §80 as here applied thus perpetuated past unlawful discrinm- 


ination. But §2(h) applies only to bona fide seniority systems, "not 


the result of an intention to discriminate", and does not exempt a 
seniority system discriminatory in its impact which perpetuates a 
past practice of unlawful discrimination. Read most favorably to 


appellees, §2(h) and its history may arguably establish that §2(h) 
exonerates a facially neutral seniority system which perpetuates 
pre-Title VII discrimination which was not unlawful, -- as in the 
case of pre-Title VII discrimination by a private employer, -- so as 
to avoid penalizing such an employer for discrimination occurring 
before its proscription by federal law; but no reading of §2(h) or 
its history allows §2(h) to excuse pervetuation, as here, by 
seniority of prior discrimination by a public employer which was 


palpably unconstitutional and unlawful under §1983 when it occurred. 
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Moreover, the more appropriate reading of §2(h) and it 
confines its effecry to seniority systems which do nét, as § 
in its ‘ication here, perpetuate and freeze ast di rimi 
whe .er lawful or unlawful. The numerous decisions whic! 
in un:t-wide seniority cases cannot properly he distinguished 
as did the Court below, because the seniority here is plant-wid 
And as the plaintiffs and the members of their class are then 
the victims of the past sex discriminatory hiring practi 
resulted in their lesser seniority causing their lay-offs, the Court 
below was i rror in relying upon casc- ‘ere the complainant were 
not victims of past discrimination denied seniority by reasor f 
such discrimination as were the plaintiffs here. Nor can relief 
be withheld from plaintiffs b :sause one possible form of reli« 
bump male police officers; if such bumping is not appropriat he 
many other adequate remedies are availabe. 

§80 as applied here is state action and therefor: 
violates §1983 and the Equal Protection Clause of the Fourteent! 
Amendment. These provisions give rise to rights and remedies separate 
from Title VII, and are therefore not subject to the Title VII seniority 
exemption in §2(h). The past sex discrimination perpetuated by ind 
the present sex discrimination caused by §80 as applied cannot 
justified either under the rational relation or compelling interest 
tests which govern differentiation between the sexes in any instance 
of state action. 

In the 2vent that the record is deemed to be evident illy 
insufficient to sustain any aspect of the legal positions of appellan 


here, the judgment of dismissal should be reversed so as to allow 


( 


as 


laintiffs full coportunity by 


way of pre-trial procedures and a 


lenary tiial to develop and establish the requisite evidentiary 


itter. The Court below erro: oOuSiy foreclosed such Opportunity by 
onverting the hearing the preliminary injunction without notice 
provided by law, i3 che trial of the action and thereafter 


summarily dismissing the complaint. It was Similarly error for the 


‘“ourt below to refuse plaintiffs leave to amend the complaint so that 


laintiffs could thereby have the Opportunity to plead and prove facts 
hich would have clarified the applicability here of circumstances 


emed relevant and material in Watkins decided after the hearing but 


Ore the entry of the judgment below. 


Argument 


THE GROSSLY DISPROPORTIONATE NUMBER OF 
FEMALE OFFICERS TERMINATED BY THE LAY- 
OFF CONSTITUTES A VIOLATION OF TITLE 

VII. NEITHER THE CIRCUMSTANCE THAT SUCH 
DISPARITY WAS THE RESULT OF THE FACIALLY 
NEUTRAL SENIORITY SYSTEM PRESCRIBED BY 
§80 NOR THE EXEMPTION IN §2(h) FOR A BONA 
FIDE SENIORITY SYSTEM MITIGATES THE TITLE 
VII VIOLATION SINCE §80, AS HERE APPLIED, 
PERPETUATES AND FREEZES PAST UNLAWFUL 
HIRING DISCRIMINATION PRACTICES OF WHICH 
PLAINTIFFS AND THE MEMBERS OF THE CLASS 
WERE VICTIMS. 


Title VII provides that: 


"It shall be an unlawful employment practice 
for an employer to fail or refuse to hire or 
to discharge any individual or otherwise to 
discriminate against any individual with re- 
spect to his compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, or 
national origin." 42 U.S.C.A. §2000e = 2 (a) 
Gf Hi 


Absent §80, or a comparable seniority system of lay-off, we doubt that 
defendants would seriously dispute that the disparity between the 
members of male and female police officer lay-offs here violates Titie 
VII. Discrimination against women in police forces has been consist- 


ently proscribed. Schaefer v. Tannian, 9 E.P.D. 410142 (E.D. Mich 


May 13, 1975); Loy v. City of Cleveland, 8 F.E.P. Cases 651 (N.D. i 


March 29, 1974); Shpritzer v. Lang, 13 N.Y. 2d 744 (1963); Mize ae 


State Division of Human Rights, 31 N.Y. 2€ 1032 (1973). And such dis- 


crimination is established by the uncontraverted lay-off numerical 


disparity in the absence of a compelling proper explanation of such 


disparity. Chance v. Board of Examiners, 458 F. 2d 1167 (2d Cir. 1972); 


United States v. Ironworkers Local 86, 443 F. 2d Sea, 352° (69th Cie. 


1971), cert.deniec 404 U.S. 984 (1971). The only explanation offered 


by defendants is the seniority lay-off system prescribed by §80. But 
since, aS will be seen, §80 perpetuates and freezes past discriminatory 


hiring practices, which were unlawful as in violation of §1983 as well 
Fourteenth Amendment, it will not serve to exculpate the sex 
discriminatory pattern of lay-offs here shown. 
Prior to 1973 the City of New York and the New York City 

Police Department imposed a tiny absolute quota of less than 1.5% on 
the number of women allowed to serve in the uniformed services of the 
New York City Police Department (App. 57a) and provided women wit! 
lesser opportunities to take qualifying examinations. These practices 
cleariy constituted discrimination on the basis of sex. The present 
seniority system, as applied to appellants, has the effect of perpet- 
uating these prior discriminatory pra tices since the same women who 
were prevented from obtaining employment in the Police Department are 
now laid-off as a result of their limited tenure. Such a practice is 
barred by Title VII: 

"Under the Act, practices, procedures, or 

tests, neutral on their face, and even neutral 

in terms of intent, cannot be maintained if they 

Operate to 'freeze' the status quo of prior 

discriminatory employment practices...the Act 

proscribes not only overt discrimination, but 

also practices that are fair in form but dis- 

triminatory in operation. The touchstone is 

business necessity, good intent or absence of 

discriminatory intent does not redeem employment 

procedures or testing mechanisms that operate as 

"built-in headwinds' to minority groups and are 

unrelated to measuring job capability." Griggs 


v. Duke Power Co. 401 U.S., 424, 430-432 (1971) 
(hereinafter "Griggs"). 
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It has, therefore, frequently been held that a facially neutral 


seniority system will not serve to excuse the discriminatory effect 


of such a system in operation, Robinson v. Lorillard Corporation 
444 F.2d 791, 796-798 (4th Cir. 1971), cert.denied 404 U.S. 1006 


(1972); Rowe v. General Motors Corporation 457 F.2d 346, 354=355: (Sth 
\ i KC _SS Ta. 3 pc C 


Cir. UTZ): Jones v. Lee Way Motor Freight, Inc. 433 F, 
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249 (10th Cir. 1970), cert.denied 401 U.S. 954 (1971); Local 189 


United Papermakers and Paperworkers v. United States 416 F.2d 980, 


991-994 (5th Cir. 1969); United States v. Jacksonville Terminal Co. 


451 F.2d 418, 443 (Sth Cir. 1971). 

The limited additional time in service of those officers 
appointed prior to appellants hardly makes the lay-offs of appellants 
a "business necessity" as those terms are used in Griggs. In Harper 


v. Mayor and City Council of Baltimore 359 F. Supp. 1187 (D. Md. 1973), 


mod. on other gr., 486 F.2d 1134 (4th Cir. 1973), the Court invalidated 
a seniority system in the Baltimore Fire Department which was utilized 
in making promotions to various levels for the reason that the system 
tended to perpetuate prior racial discrimination. The argument that 
the system was justified as a business necessity, since those officers 
with greater seniority also had greater experience, was rejected. A 


Similar conclusion concerning seniority and business necessity was 


reached in Shield Club v. City of Cleveland 8 E.P.D. 9606 (N.D. Ohio 


L784): 


§2(h) does not exempt the current application of §80 to 


appellants §2(h) provides that: 


"...eit shall not be an unlawful employment 
practice for an employer to apply different 
standards of compensation, or different terms, 
conditions, or privileges of employment pursuant 


to a bona fide seniority or merit system, 


---provided that such differences are not the 
result of an intention to discriminate because 
of race, color, religion, sex or national origin 


Sian (emphasis added). 
y seniority system is not bona fide within the meaning 


of Title VII. Quarles yv. Philip Morris Inc. 270 F. Supp. 505, 517 


O52, .-659' ‘(24 Ore, 1S72)< Moreover, where, as her 


, there has been a 
past unlawful discriminatory intent, a present seniority system which 
perpetuates that past discrimination, even if facially neutral, is 
not exempted by §2(h) since its effects would be “the result of an 


intention to di 
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Cooper & Sobol, "Seniority and Test- 


ing under Fair Employment Laws: A General Approach to Objec 


ct 
bata 
S 


Criteria of Hiring and Promotion", 82 Harvard L. Rev. 1598, 1613 
(1969) (hereinafter "Cooper & Sobol"). 

Although the legislative history of §2(h) is meagre, 1+ and 
its import in many respects ambiguous? and the subject of varying 
interpretations, 3 the most generous reading of §2(h) possible for 
appellees is that it exculpates a seniority lay-off system which 
perpetuates past discrimination which p-eceded statutory or other 


legal proscription of such discrimination. We do not here recanvass 
oSJa- proscription of such Sane ee ea ee Seen ee 


25: 


1 Cooper and, Sobel, at 1609. 


«38.4 at 16it. 
3 


Compare Waters and Jersey Central with Meadows v. Ford Motor Co. 

9 E.P.D. 49907 (6th Cir. January 24, 1975 ; Shaefer v. Tanniar 

9 E.P.D. 410142 (E.D. Mich., May 13, 1975); Loy v. City of Cleveland 
8 F.E.P. 615, 616 (N.D. Ohio, March 29, 1974); and Decision of 

Equal Employment Opportunity Commission No. 71-1447 (March 18, 
1971), 1973 EEOC Decisions 6217. 


the already prolific renditions of the legislative history of 

§2(h) ,4 except to recall the frequent references in that history 

to breaking clean with the past in the enactment of Title VII so 

as to confine its effect to future, not past private discrimination 

now, for the first time, brought under federal law.? The purpose 

of the Congress was not to apply Title VII retroactively to action 

otherwise not unlawful. In this context it was arguably appro- 

priate to exempt a facially neutral seniority system which carried 

forward a pre-Title VII pattern of discrimination not unlawful when 

practiced. ® 
Here, however, §80 perpetuates discrimination which was 

unlawful by constitution and statute when practiced, and therefore 

plainly "the result of an intention to discriminate" expressly pro- 

scribed by §2000e - 2(h). Thus, wnile private pre-Title VII dis- 

crimination in employment was not violative of federal law,’ public 

pre-Title VII discrimination was plainly prohibited by the Fourteenth 


Amendment and §1983. Nothing in the legislative history of §2(h) 


26. 
4 Id.; see also Cooper and Sobel; Note, "Business Necessity under 
Title VII of the Civil Rights Act of 1964: A No Alternative Approach", 
84 Yale Law Journal 98 (1974); Note, “Last Hired, First Fired Layoffs 
and Title VII," 88 Harvard Law Review 1544 (1975). 
5 Cooper and Sobel, at 1607-1611. 
6 


See Waters, and Jersey Central. However, as appellants will argue 
later in this brief, the distinction these cases attempt to draw 
between the application of Title VII to plantwide as opposed to 
department seniority systems, is not tenable. 


7 at the effective date of the enactment of Title VII, it had not yet 
been established that private discrimination in employment was 
prohibited by 42 U.S.C.A. §1981. See Jones v. Alfred H. Mayer Co. 
392 U.S. 409 (1968). 


suggests that it was intended to protect a seniority lay-off system 
which freezes past hiring discrimination practices which are uncon- 
stitutional as well as contrary to federal statutory law. It. 22 


this insight into §2(h) which gives special meaning to Schaefer v. 


Tannian, supra, and Loy v. City of Cleveland, supra, which are the 
only reported cases dealing with the sex discriminatory effect of 
seniority systems in public employnent. 

In Schaefer a facially neutral seniority system which 
tended to perpetuate past discrimination based on sex in the Detroit 
Police Department was challenged under Title VII. The Covrt held 
that probable success on the merits had been demonstrated, and granted 
a temporary restraining order prohibiting all lay-offs and demotions 
of female police officers based upon the challenged seniority system. 
The prior discriminatory practices in Schaefer were the following: 

"(1) Separate eligiblity lists were maintained 
for male applicants and female applicants; (2) 
female applicants were required to be 21 years 
of age and have two years of college while male 
applicants were required to be 18 years of age 
and high school graduates or equivalent; (3) 
written entrance examinations for female appli- 
cants were given only once a year while examin- 
ations for men were given weekly; and (4) until 
1970 women were only hired into the Women and 
Children's Section and thus the size of this 
section determined the number of women to be 
hired." 
In the present case, separate eligibility lists were maintained for 
male and female applicants; females were required to be 19 while 
males could be 16 at the time of the examination; male applicants 


were given more frequent opportunities to take written examinations 


than were female applicants; and women hired were initially assigned 


Fay ise 


to the Police Woman's Bureau, not to regular precinct assignments. 

In Schaefer the Court held the seniority system there 
involved, a “last hired first fired"system, violated Title VII since 
it perpetuated past discrimination and was not justified by business 
necessity. Subsequent to the issuance of the temporary restraining 
order, the Court issued a preliminary injunction enjoining the lay- 
offs as scheduled, and ordered that no police officer, male or female, 
who was federally funded, be laid-off. The Court upheld the operation 
of the seniority system as to those officers who were city-funded. 
This included few women. The effect of this order was to give feder- 
ally funded officers approximately three-fifths of whom were women, 
retroactive seniority. 

In reaching its conclusion, the Court in Schaefer quoted 
the following language from Loy: 


"In general, an employer is permitted under 

Title VII to use a bona fide seniority system 

for purposes of employment preference, including 
layoffs, provided that seniority system is not 
based upon prior discrimination and does not 
operate to freeze the effects of past discrimina- 
tion. The courts have ruled that when a group has 
been prevented by discrimination from obtaining 
employment in a certain position and therefore 
from obtaining seniority rights, it should not 

be further penalized under a seniority system 
which rewards those who were not the victims of 
discrimination. United States v. Local 189% supra; 
Quarles v. Philip Morris, Inc., supra; Rowe v. 


General Motors; supra; United States v. Bethelehem 
Steel Corp., supra. Furthermore, where past dis- 


crimination is established, the courts are endowed 
with broad authority to remedy the effects of past 


discrimination with all deliberate speed - including 
the modification of seniority rights." Loy, supra, 


at 616; citing Head v. Timken Roller Bearing Co. 
486 F.2d 370) (6th Cie. 1973), 
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Appellees, in their memorandum of law below, sought to 


distinguish Schaefer on two grounds. First, in Schaefer there was 

a prior finding of discriminatory practices in the Detroit Police 
Department. Second, since only federally funded officers were pro- 
tected by the Court's order, the order would not result in any officer, 
male or female, being laid-off who was not originaliy scheduled for 
lay-off, while here, were the Court to enjoin the lay-off of appellants, 


other police officers would have to be laid off. Neither point is 


valid. Appellants have alleged discriminatory practices based on sex 
which are almost equivalent to those shown in Schaefer. The fact 
that both the past d? “riminatory practices and the current applica- 


tion of the seniority system to female police officers is here raised 
in one lawsuit instead of two hardly warrants a contrary decision. 

Nor is it correct to distinguish Schaefer on the grounds that a dec- 
ision for appellants here would result in the firing of other officers. 
As we later discuss more fully (pp. 37-38, infra),bumping is not the 

Only possible remedy. Work sharing is a possible alternative, as is 
requiring the City simply to reinstate with retroactive seniority all 


8 
women laid-off without also laying-off police officers. 


PALE 
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In view of the size of the New York City Police Department (in 
excess of 25,000 members of the uniform forces) (App. 57a) and 
the Limited number of the members of the class of the plaintiffs 
(371) (id.), an order directing an increase in quota to equal the 
number of such members would permit their reinstatement with no 
adverse effect on male police officers and a relatively limited 
financial effect on the City. 


Quite apart from the lawful or unlawful nature of 
the past discrimination sought to be preserved by the defendants 
pursuant to §80, plaintiffs are entitled to relief under Title VII. 
Federal courts have uniformally held that departmental or unit- 
wide seniority systems which have the effect of perpetuating past 
practices by which blacks were excluded from certain jobs or units 


violate Title VII. United States v. Local 189, supra; United 


States v. Bethlehem Steel Corp., 446 F. 2d 652, 657-659 (2d Cir. 


1971); Robinson v. Lorillard Corp. 444 F.2d 791, 798 (4th Cir. 


1971); Quarles v. Philip Morris Inc. 279 F. Supp. 505 (E.D. Va. 


1968). These cases generally involved plants which had pre- 
viously maintained segregated worx forces in which minority workers 
held jobs in less desirable and lower paying departments. Even 
after the work forces became integrated, minority workers con- 
tinued to be prejudiced by prior discrimination since seniority 

was to be measured from the time they transferred into what 

had previously been all white departments. Such seniority sys- 
tems, though facially neutral, have been held to violate Title 

VII since they are predicated upon length of services in units 

from which minorities have been excluded. 

Appellees conceded below that departmental seniority 
systems in which minority employees are not given credit for 
work in lower paying jobs when they had been restricted from 
higher paying jobs by prior discriminatory practices, are not 


bona fide under Title VII. They argued, however, and the Court 


below held that the female police officers here are not entitled 


to relief since the §80 seniority system is analogous to company- 
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wide or plant-wide systems, and to grant appellants additional 
seniority of this sort would result in their getting seniority 
for time during which they did not work for the New York City 

Police Department. 

Appellees" contention that Title VII does not bar the 
perpetuating of past discrimination by means of a plant-wide 
seniority system has been rejected by the EEOC, a body whose guide- 
lines are entitled to great deference (Griggs at 433-4). According 
to the EEO?: 


"We have found that in the years before 1964, 
Respondent denied certain jobs in certain de- 
partments to qualified Negroes who would, but 

for their color and Respondent's discriminatory 
practices have then been employed and would pre- 
sently be accruing seniority in such jobs and 
departments. Some of the Negroes, however, were 
not totally denied employment but instead rele- 
gated to less desirable jobs in certain depart- 
ments with less future and less pay. In order 

to quiet the reverberations of past discrimin- 
ation, we have struck down the departmental sen- 
iority system as to such Negroes insofar as it 
continues to exclude them from the jobs and de- 
partments from which they were earlier excluded. 
As also noted, in the years after 1964, Respondent 
commenced to hire substantial number of Negroes. 
Some of these Negroes surely were in the labor 
market in the area in which Respondent's plant is 
located in the years before 1964. Some of these 
Negroes did then apply for employment with Respond- 
ent _ and were denied employment or would have applied 
to Respondent but for their well-founded under-— 
standin 


g that most of the jobs at Respondent's 
plant were then for Caucasians only. Thus, except 
for their color and Respondent's discriminatory 

ractices, these Necroes too would have been employed 
in the years before 1964, and would presentl be 
accruing seniority. Except for the Fast that the 
first atass of discriminatees was subject only to 
partial discrimination in the years preceding 1964, 
while the second class was subject to comp ete dis- 
crimination, a distinction which in our view pro- 
vides no basis for a difference in legal conse- 
quence, we can perceive no distinction between 


oh 


the two classes." Decision of Equal Emp? yment 
Opportunity Commission No. 71-1447 (March iG. 
1971), 1973 EEOC Decisions 6217. 

In a footnote to the above, the EEOC added that: 

"We do not believe that the remeidal purposes of 
Title VII would be well effectuated by basing a 
difference in legal consequence upon the thorough- 
ness of the discrimination. To the contrary, we 
believe that Title VII compels the opposite." 
(emphasis EEOC's) 

If the distinction appellees seek to draw is Alid, §2(h) 
exempts from the reach of Title VII only those seniority systems 
which most effectively perpetuate past discriminatory hiring prac- 
tices. The employer who previously maintained an all-white or all- 
male work force, will be able to continue to do so by means of a 
seniority system, wiuile an employer whose prior discriminatory prac- 
tices were more limited will be forced to alter his seniority system. 


This cannot possibly reflect the intent of Congress in drafting §2(h); 


nor can it possibly reflect what Title VII means by a "bona fide 


seniority system." Consequently, precisely the distinction appellees 
seek to read into Title VII has been rejected by the 6th Circuit in 


Meadows v. Ford Motor Co. 9 E.P.D. 49907 (January 24, 1975). In 


Meadows the Court noted that: 


“There is. however, no prohibition to be found in 
the statute we construe (Title VII) which pro- 
hibits retroactive seniority and, of course, the 
remedy for the wrong of discriminatory refusal to 
hire lies in the first instance with the District 
Judge." (id., at 6771). 


In his opinion below, Judge Duffy relied on two cases which 


upheld plant-wide seniority systems: Jersey Central and Waters. The 
recent decision of the Fifth Circuit 1n Watkins, however, indicated 


what was undoubtedly the basis for the decision in Waters and 


Jersey 
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Central a basis not here applicable. In Watkins a plant-wide 
‘ se so 


last-hired first-fired seniority system was upheld. In its hold- 


ing the Fifth Circuit Court of Appeals added: 
"We specifically do not decide the rights of 
laid-off employee who could show that, but 


a 
for the discriminatory refusal to hire him at 
an earlier time than the date of his actual 
employment, or but for his failure to obtain 
earlier employment because of exclusion of 
minorities from the work force, he would lave 
sufficient seniority to insulate him against 
layoff." (slip opinion at 6496) 


The Court's concern was that by granting retroactive senioritv to 
the plaintiffs it would be aiding persons who were not the actual 


victims of discrimination and who would not now be entitled to ruch 


seniority if the company's policy had always been non-discriminatory. 


This would, the Court argued, have resulted in preferential treat- 
ment on the basis of race in violation of Title VII's §703 (4) [42 
U.S.C.A. 2000 e-2 (4) 1}. 


The identical concern can also be found in Waters and 


Jersey Central. In both cases, the following language from Local 


189, United Papermakers and Paperw vrkers AFL-CIO v. United States 


416 F.2d 980 (5th Cir. 1969), cert. denied 397 U.S. 919 (1970), 


was quoted: 
",..requiring employers to correct their pre- 

Act discrimination by creating fictional seniority 

for new Negro employees would not necessarily aid 

the actual victims of the previous discrimination. 

There would be no guaranty that the new emplo ees 

had actually suffered exclusion at the hand of 

the employer in the past..." (emphasis added) 

Local 189, supra, at 995; Waters, su ra, at 1319 


Jersey Central, Supra, at 709; Watkins, Supra, 
at 6498. 


This problem is not present here. The complaint alleges 


KBE 


without denial, that appellants "were willing and qualified t 


take examinations" confined to males (App. lla; see also App. 


25a-26a, 292-30a). Appellants took and passed police department 

entrance examinations thereby demonstrating that they were quali- 
fied to serve on the New York City Police Department. Appellants 
showed, and sought to offer further proof on remand, that they wer: 


eligible to join the department long before their actual appoint- 
ment, but were prevented from doing so by prior discriminatory 
hiring practices (see App. 10la-103a, 109a-lllia). Such further 
proof was foreclosed by the Court below when it denied appellants' 


motion to amend their complaint in the light of Watkins and the 


complaint was dismissed without a trial on the merits. Here, then, 
unlike the case in Watkins, complainants are the actual victims of 
discrimination and they will not receive a windfall in the event of 


a finding that the application of §80 to them violates Title VI 


ra 


Judge Duffy's supposition, therefore, that to grant appellants relief 
would constitute preferential treatment in violation of Title VII 
§703 (3) [42 U.S.C.A. §2000e 2 (3)], is mistaken. The present 
correction of past discrimination is not preferential treatment with- 


in the meaning of this section. Jones v. Lee Way Motor Freight 431 


P.2a 245, 250 (20th Cir. 2970), cert. dented 40) UsS. 954 (1972). fy 
Appellees and the Court below also cite Waters and Jersey , 

Central for the proposition that the legislative history of Title 

VII indicates that facially neutral plant-wide seniority systems 


do not violate Title VII. To tve extent t' at these cases so hold, 


we believe they are mistaken. The legislative history relied upon 


to reach this conclusion consists of an interpretative memorandum 


prepared by the Department of Justice at Senator Clark's request 


3 [110 Cong. Rec. 7207 (1964); Waters, at 1318-1319; Jersey Central, 
2t 70%], an interpretative memorandum prepared by Senators Clark 
and Case [110 Cong. Rec. 7212-7215 (1964)], 2nd prepared responses 
” Senator Clark to questions posed by Senater Dirksen [110 Cong. 
E Rec. 7216-7217 (1964); Waters, at 1318; Jersey Central, at 707-708). 
These documents were never read on the Senate floor, and there was 
r no discussion in the debates of their contents. Cooper and Sobel, 
‘ 
’ it L6re. 
None of these documents can be considered reliable sources 
r on the proper interpretation of {£2(h). All three were introduced 
into the record by Senator Clark on April 8, 1964, while §2(h) was 
° first offered as an amendment to Title VII on May 25, 1964. Cooper 
. ind Sobel, at 1609-1610; 110 Cong. Rec. 11,935 - 11,.36 (1964). 
Moreover these documents, if accurate, prove too much. Each states 
that Title VII has no effect on existing seniority rights. Such 
, P an interpreation would exempt from Title VII's coverage not only 
plant-wide seniority, but also departmental seniority systems. 
This destroys the very distinction that appellees, the Court below, 
‘i ind the Circuit Courts in Waters and Jersey Central, seek to use 
% these documents to draw. 
me That these documents do not convey the meaning of Title 
ty VII is indicated from the limited legislative history available on 
i §2(h). Senator Humphrey, speaking in support of the section, 
, 
assertec that it would not narrow the coverage of Title VII §§703(a) 
r and 703(c), and that §2(h) merely clarifies congressional intent 
by making clear that "it is only discrimination on account of race, 
co 


color, religion, sex, or national origin that is forbidden by the 
title." 110 Cong. Rec. 12,723 (1964). Moreover, when Title VII 
was first considered in the House, prio. to the introduction of 
§2(h), it was sugg?sted that Title VII would require plants which 
had previously refused to hire blacks to revise their seniority 
practices. H.Rep. No. 914, 88th Cong. lst Sess. 64-66, 71-72 
(1964); 110 Cong. Rec. 2726 (1964). As a result Representative 
Dowdy proposed an amendment which would make Title VII inapplicable 


" 


to “employment practices...pursuant to a seniority system." The 
amendment was defeated. L10 Cong. Ree. 2727 = 2728 (2964). 


Even assuming, however, that Waters and Jersey Central 


were correct in both their holding and interpretation of the legis- 
lative history of Title VII, and ever assuming that the distinction 
appellees seek to draw between departmental and plant-wide seniori y 
Systems 1s valid, appellants are still entitled to relief under 


Title VII for reasons already discussed. For neither Waters, Jersey 


Central, or Watkins dealt explicitly with the perpetuation of un- 
lawful discrimination. In none of these cases was it found that 
the prior discrimination was unlawful. Here, however, a clear 
pattern of discrimination in violation of §1983 and the 
Fourteenth Amendment to the United States Constitution has been 


9 
Jocumented. We are aware of no case in which Title VII was held 
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Aoi 
' It is here irrelevant that the coverage of Title VII did not 


extend to state and local governments prior to 1972 (Pub. L. 
92-261, §2(2)] since prior to that time, as well as prior to 
Title VII, public discrimination in employment was urlawful 

under §1983 and the Fourteenth Amendment. 


to permit a seniority system the operation of which tended to 
perpetuate the results of past unlawful discrimination against 


an identifiable class of plaintiffs. Since neither Waters, Jersey 


Central or Watkins dealt with a public employer, the issue of the 


prior discriminatory practices being unconstitutional or unlawful 
under §1983 did not arise. In those cases in which the prior 
discrimination was illegal, such as Schaefer and Loy, a Title VII 
violation has been found to exist. 

Finally under this heading, it must be stressed that the 
assumption made by the Court below, and by the Seventh Circuit in 
Waters (at 1320), that to find a Title VII violation in the appli- 
cation of a facially neutral seniority system, such as the present 
one, would result in punishing other employees who are not respon 
sible for their employes'past practices, is false. Bumping is 
only one possible remedy. If this Court were to hold that a Title 
VII violation exists in the current apylication of §80, it would 
be possible for the case to be remanded to the District Court to 
fashion an appropriate remedy which would take into consideration 
the equities of all involved. One possible remedy might be to re- 
quire New York City, the party responsible for these prior dis- 
criminatory actions, to rehire the appellants without laying-off 
or deferring the reinstatement of any other police officer, thus 
requiring the City alone to bear the burden of its prior discrimina- 


ELON) Money damages without reinstatement; work-sharing programs; 


or placement of appellants at the top of the recall list could also 


10 : ' : 
be considered. In no event should this action be dismissed, 


given that a wrong has occurred, merely because of objections to 


the particular possible remedy of bumping. 


10 
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See Blumrosen & Blumrosen, "Layoff or Work Sharins: The Civil 
Rights Act of 1964 in the Recession of 1975", 1 Employee 
Relations Law Journal 2 (1975), for an excellent discussion 
of a range of options available to remediate lay-offs with 
discriminatory impact, including the proposals of the New 
York City Commission on Human Rights (id., at 23 - 24). 


it. 


APART FROM TITLE VII, IT IS CLEAR 
THAT BOTH THE PRIOR DISCRIMINATORY 
HIRING PRACTICES IN THE NEW YORK 
CITY POLICE DEPARTMENT, AND THEIR 
PERPETUATION BY THE APPLICATION 
OF THE CURRENT SENIORITY SYSTEM 

TO APPELLANTS, VIOLATE §1983 AND 
THE FOURTEENTH AMENDMENT TO THE 
UNITED STATES CONSTITUTION. * 


Whether the lay-offs here complained of be viewed as 
discriminatory per se because of their disparate impact upon 
women or derivatively discriminatory because they freeze and 
perpetuate past unlawful discrimination, since they constitute 
discrimination against women by a public agency they violate 
§1983 and the Fourteenth Amendment. Such sex discrimination 
as a matter of state action is unconstitutional and unlawful 


under both the compelling necessity [see, e.g., Frontiero v. 


Richardson, 4ll U.S. 677 


, 687 (1973)] or the rational connection 
[see, e.g., Reed v. Reed, 404 U.S. 71, 76 (1971)] tests. There 
is no discernible urgent state purpose for the discriminatory lay- 
offs of women by the New York City Police Department, nor 

any rational connection be established between the 

ment function of police and the termination of mor: 

of the New York City women police officers who perf 

and irreplaceable law enforcement functions. The issue 

discussed is governed by the several recent cases which have 

held the perpetuation of prior discriminatury practices in police 
and fire departments by means of a seniority system to violate 


§1983 and the Fourteenth Amendment. 
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*The §1983 aspect of this point is not directed at the City as a 
defendant. See Harper v. Kloister, 486 F. 2d 1134 (4th Cir. 1973). 


In Afro-American Patrolmen's League v. Duck, 503 F. 


e 2d 294 (6th Cir. 1974), a promotion system in the Toledo Police 


Department was challenged by an organization representing black 


patrolmen. This system comhined a racially neutral and job- 
e related written test with a requirement of five years of ser- 
vice in order for one to be eligible for promotion. There had, 


however, existed a racial imbalance in the police force as a 
* result of prior discriminatory hiring practices. Since the 
present promotion system perpetuated these prior practices, the 
Sixth Circuit held that it violated the Equal Protection Clause 
e of the Fourteenth Amendment <s well as 42 U.S.C.A. §§1981 and 


boos, 


In Shield Club v. City of Cleveland, 8 E.P.D. 9606 


e (N.D. Ohio 1974), an organization acting on behalf of past and 
present black officers of the Cleveland Police Department chal- 
I Pp 
lenged the practice of adding points, based on seniority, to 
Pp J p } 
e law scores achieved on promotional exams, on the grounds that 
this practice had the effect of perpetuating past discriminatory 
| hiring practices. The Court held that: 


",..the present manner of awarding 
e seniority points has a racially dis- 
proportionate impact and is not sub- 
stantially job related to justify 
its continued use." 
e The challenge in Shield Club was based not only on Title VII, 
but also upon §§ 1981 and 1983, and the Equal Protection Clause 


of the Fourteenth Amendment. 


e In Allen v. City of Mobile, 331 F. Supp. 1134 (S.D. 


Ala... 1973). afta per Curiam 466 PF. 24 222 (5th Cir. 1972), 


cert. denied 412 U.S. 909 (1973), a class action on behalf of 


all black police officers was brought pursuant to Title VII, 
§§ 1981 and 1983, and the Equal Protection Clause challenging 
a police department seniority system. The system was invalidated 
on the grounds that no blacks had been on the force long enough 
to earn the maximum number of seniority points. The Court noted 
that: 

"It is well established that dis- 

crimination in employment on the basis 
f race by a state or local government 
a viclation of the Equal Protection 


ause of the Fourteenth Amendment." 
31 PF. Supp., at 1143) 


WwreM r 


In Harper v. Mayor and City Council of Baltimore 


399 Ff. Supp. LIS7 (pa Mai. 1973), modifieu on other grounds 


486 F. 2d 1134 (4th Cir. 1973), a seniority system used for 
promotional purposes ir the Baltimore Fire Department, which 
consisted of a time in grade requirement, was invalidated since 
it tended to "draw out the effects of the old discrimination." 
The Court lessened the time in grade requirements in order to 
limit the present impact of prior racially discriminatory prac- 
tices. (359 F. Supp., at 1204 - 1205). The action in Harper was 
based on §§ 1981 and 1983 and the Thirteenth and Fourteenth 
Amendments, but not on Title VII. 

§1983 and Fourteenth Amendment violationscannot be 
vitiated by a seniority system allegedly preserved under Title 
VII. To the extent that the Title VII legislative history can 


be read to exempt certain facially neutral seniority systems 
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from Title VII, it is clear that 
legality apart from Title VII. y were unlawful before 
Title VII, nothing in the Title VII history indicates that they 
are now lawful. Moreover, §1983, unlike §] refers direct- 
ly to the Constitution. It cannot seriously be argued that 
Title VII repealed the United States Constitution. 

The point here made of the independent efficacy of 


§1983 is confirmed by the recent decisions of the Supreme Court 


in Alexander v. Gardner-Denver Co.., 425 US... 36 -€tS74) and 


Johnson v. Railway Express Agency J~-S.L.W. 4623 (May 19, 1975). 


In Alexander the Court noted that: 


"The legislative history of Title 

VII manifests a congressional in- 

tent to allow an individual to pur- 

sue independently his rights under 

both Title VII and other applicable 
state and federal statutes." (415 U.S., 
at 49.) 


In discussing the relation between Title VII and §1981, the 
Court concluded in Johnson that: 
"The remedies available under Title 
VII and §1981, although related, and 
although directed to most of the same 
ends, are separate, distinct, and in- 


dependent.” (43 U.S.L.W., at 4626). 


Watkins, supra, fully recognized the separate and discrete 


natures of the Title VII and §1981 remedies in the context of 

lay-offs by the Court's separate treatment of the two. 
Plaintiffs’ entitlement to relief pursuant to §1983 

and the Fourteenth Amendment, therefore, by-passes whatever 


barrier to such relief Title VII's §2(h) may pose. 


bas a 


IN THE EVENT THAT THIS COURT 

at THE PROOF OFFERED BY 

PLAINTIFFS IN THE COURT BELOW 

It Gorercies ON EVIDENTIARY GROUNDS, 

THEN IT WAS IMPROPER FOR THE DISTRICT 

. TO HAVE DISMISSED THE ACTION 

E PLAINTIFFS WERE GIVEN THE 
NEFIT OF A HeARING ON THE MERITS, 

14D BEFORE THEY WERE PROVIDED AN 
PPORTUNITY TO ENGAGE IN DISCOVERY 

OF CRITICAL DATA AS IS PERMITTED BY 

THE FEDERAL RULES OF CIVIL PROCEDURE. 


It is appellants’ contention that the record, as it 
currently stands, shows a clear pattern of prior unlawful dis- 
criminatory practices and a clear present violation of law in 

the application £ §80 to appellants. If the record is, however, 
deemed incomplete in respect of evidence to sustain a legally 
sufficient standard under Title VII, §1983, and/or the Fourteenth 
Amendment, then appellants should have been permitted to make 
adequate use of discovery procedures. There is an excellent 
chance that appellants would thereby be able to demonstrate an 
even clearer discriminatory pattern in the sequence of appoint- 
ments from the 1969 lists. Since this sequence later determined 
the order of lay-off, the result of this inquiry would have a 
Significant bearing on this litigation. In considering the pos- 
Sible dismissal of this action, all reasonable inferences must 
be drawn in favor of appellants. Theré ore, it must be assumed 
that appellants would be able to demonstrate such a discrimina- 
tory pattern. Inthatevent, it was surely improper for this 


action to be dismissed. 
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The dismissal of appellants' cause of action by the 
District Court, without their having the opportunity to present 
their full case in a hearing on the merits, was contrary to ap- 
plicable procedure. The hearing that was held was one only for 
the application of a preliminary injunction. While Rule 65(a) (2) 
of the Federal Rules of Civil Procedure permits the trial judge 
to order that the trial of the action be consolidated with the 
hearing on the application for a preliminary injunction before 
or after the commencement of the hearing, the parties must be 


given some notice that this is being done so that they have an 


Opportunity to present their full case. Puerto Rican Farm 


Workers v. Eatmon 427 F 2d 210 (5th Cir. 1970); Nationwide Amuse- 


ments, Inc. v. Nattin 452 F. 2d 651 (4th Cir.i971); TMT Trailer 


Ferry Inc. v. Union de Tronquistas de Puerto Rico 453 F. 2d 1171 
Aiet? mec Ihe 


(lst Cir. 1971); Capital City Gas Co. v. Phillips Petroleum Co. 


373 F. 2d 128 (2d Cir. 1967). Such notice was not provided here, 
either before or during the hearing. 

It was also error for appellants to have been denied 
leave to amend their complaint in the light of Watkins, reported 
after the hearing but before the entry of judgment by the Court 
below. Appellants offered to amend their complaint and to sub- 
mit further proof to clarify that they are the actual] victims of 
the prior discriminatory practices by the New York City Police 
Department. If such proof is given, it would follow that a find- 


ing of a Title VII violation in this case would not be contrary 


to the holdings in Watkins, Jersey Central, or Waters (see pp. 32 


34, supra). 


44, 


| 


The 


reversed, and 


Ll 


orders and judgment of the Court below should be 


judgment entered in favor of the plaintiffs direct- 


ing their reinstatement and/or other appropriate relief, includ- 


q 


ing but not limited to back-pay, costs, and reasonable attorneys' 


fees. 


below 


we 


On the 
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ternative, the judgment of dismissal in the Court 


reversed and remanded with leave to amend. 
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